Decree No 34 of 2021 Concerning the Dubai International Arbitration Centre: Two Years On: Some Practical Issues.
By Arran Dowling-Hussey, Jayesh Jotangia, Leonora Riesenburg & Tanveer Qureshi.  
Two years ago, Dubai enacted Decree 34 of 2021
 (the “Decree”)which abolished the Dubai International Financial Centre (‘DIFC’) Arbitration Institution (“DAI”) and the Emirates Maritime Arbitration Centre (‘EMAC’) (collectively, the “Abolished Arbitration Centres”) and transferred their cases to the Dubai International Arbitration Centre (‘DIAC’).The Decree which took effect on 14 September 2021 has had practical implications on parties that entered into arbitration agreements referring their disputes to the DIFC-LCIA, by virtue of the DIFC-LCIA existing as a joint venture between DAI and the London Court of International Arbitration (“LCIA”), or EMAC. In so far as new claims are concerned, Article 6 of the Decree, provides,
“a. 
All agreements to resort to arbitration at the Abolished Arbitration Centres, concluded by the effective date of this Decree, are hereby deemed valid. The DIAC will replace the Abolished Arbitration Centres in considering and determining all Disputes arising out of the said agreements unless otherwise agreed by the parties thereto. 

b. Unless otherwise agreed by the parties to arbitration, the arbitration tribunals and panels formed by the effective date of this Decree at the Abolished Arbitration Centres and the DIAC will continue, without interruption, to consider and determine all arbitration claims pending with them, in accordance with the rules and procedures they adopt in this respect. However, the DIAC and its administrative body will supervise processing these claims.”
Earlier this month a Louisiana Court considered the application of the LCIA and DIAC agreement in Baker Hughes Saudi Arabia Co. Ltd. v. Dynamic Industries, Inc. et al. (Civil Action No. 2:23-cv-1396 (E.D. La. Nov. 6, 2023)) (“Baker Hughes”). The Parties’ contract referred disputes to arbitration under DIFC-LCIA Rules with the DIFC stipulated as the seat. However, when the Plaintiff sought to bypass the arbitration agreement and bring claims directly before the Federal District Court for the Eastern District of Louisiana (‘Louisiana Federal Court.’) the Defendants petitioned the court to dismiss the matter on the basis that Louisiana Federal Court lacked jurisdiction. The Defendants sought to compel the Plaintiffs to arbitrate before DIAC pursuant to the Decree which, as already explained, provided that arbitrations commenced after the middle of September, 2021 would be administered by DIAC.  Louisiana Federal Court dismissed the jurisdiction challenge and refused to compel the parties to arbitrate before DIAC on the basis that the Dubai government and US courts do not have the power “to unilaterally change the arbitration forum agreed [between] the parties” and that “whatever similarity the DIAC may have with the DIFC LCIA, it is not the same forum in which the parties agreed to arbitrate.” It was further noted that the “forum is no longer available, and [the] Court thus cannot compel the Plaintiff to arbitrate”.
It is important to note that whilst this decision is in keeping with American jurisprudence it does not follow that courts in other jurisdictions would follow this decision which obviously has no binding authority outside of America. We suggest that Courts in other common law jurisdictions would try to strike a balance between giving effect to the parties’ intentions to arbitrate in Dubai but would be mindful of the fact that, at first principles, the parties should not be bound by actions to which they were not on notice of. Recent case law from the Supreme Court in London such as Enka Insaat Ve Sanayi AS v. OOO Insurance Company Chubb [2020] UKSC 38 and  Kabab-Ji SAL (Lebanon) (‘Kabab-Ji’) v Kout Food Group (Kuwait) (‘KFG’) [2021] UKSC 48 and considers what is known as the ‘validation principle’. Whilst the principle is not untrammelled broadly it seeks to interpret arbitration clauses in a manner that would normally render them valid.  
As a result, we suggest that in most instances, common law jurisdictions would strive to uphold the essence of the arbitration agreement, preserving the Dubai reference, but without allowing the parties’ intentions to be overtaken by the unilateral actions of others. It is arguable that by agreeing to DIFC-LCIA arbitration, the parties intended the seat and venue of the arbitration to be the DIFC; a consideration that has been addressed by the DIAC by operating premises both onshore and, as required by Article 2 of the Decree, in the DIFC. The precise outcome in any instance will depend on the construction of the parties’ agreement as a whole. To the extent that parties’ consent to arbitrate is not called into question, and the arbitration agreements found operable in essence, it is highly unlikely that parties seeking to engineer a situation to avoid arbitration and redirect the dispute for adjudication by national courts will succeed.  
Arbitration being a creature of contract, parties that have formally submitted disputes to DIFC-LCIA, have the option to submit to the new regime under the Decree, or to make alternative provisions amongst themselves. The parties can reach agreement on the institution which administers the arbitration. In the alternate it could be that there is no supervising institution, but an ad hoc arbitration seated in the DIFC. It is noteworthy that the Decree expressly allows parties to amend their arbitration agreements and to agree to have proceedings administered by an institution other than the DIAC, upholding parties’ autonomy. The evolving nature of arbitration frameworks underscores the importance of adapting agreements or indeed practices to current legal contexts, ensuring alignment between intended arbitration forums and the existing institutional framework.
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